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The Stovall Hearing 


dee 

Ge 

The admission in evizence of the victim's 
showup and in-court identifications was 
constitutional error - +++ +++: - 


BR. The out-of-court identification was so 
so unnecessarily zuggestive as to con- 


stitute an abuse of due process. ..- - 


There is no adecuate "ind 
x 


PS 
source" for the in-court identification 


Motion to Vacate and Set Aside 

Sentence pursuant to 28 U.S.C. §2255 
showing, inter alia, Appellant's sworn 
statement concerning the showup ..-.- - 


ISSUES PRESENTED* 


In the opinion of Appellant, the following 
issues are presented: 


1. Whether the circumstances surrounding 
out-of-court identification were so suggestive that 
viction based in part on such evidence constitutes a vio- 


lation of due process. 
| 


2. Whether there was an adequate "independent 
source" for the in-court identification. | 
| 
3. Whether the constitutional error is reversi- 
ble error. 


See 
| 


* These issues were not considered when Appellant 
was previously before this Court in Womack | Vv. 
United States, 129 U.S. App. D. C. 407, 395 F.2d 
630 (1968) which involved the propriety of a 28 
U.S.C. §2255 attack during the pendency of a direct 
appeal. 
| 
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* Cases chiefly relied upon are marked by asterisks. 


REFERENCES TO RULINGS 

| 

| 
1. On March 8, 1967, Appellant was found ou:ity by a jury 
of the crimes of housebreaking and assault with a dangerous 
weapon. On April 28, 1967, he was sentenceé to two and one- 
half to seven and one-half years imprisonment on each count, 
to run concurrently, U.S. v. Womack, Cr. No. 1288-66. 

| 


2. On November 13, 1968, an order of the Court of Appeals, 
Per Curiam, granted Appellant's.motion to remand to ‘the Dis- 
trict Court for the taking of evidence and making of findings 
on issues presented under Stovall v. Denno, 388 U.S. 293 (1967). 


3. On May 26, 1970, the District Court (Judge Gasch) made 
findings of fact and conclusions of law pursuant to ‘the 
remand from the Court of Appeals. | 


| 
| 
| 
| 


1 


indicted 
ith a dangerous weapon and house- 
of 22 D. C. Code §§ 502, 1801. On 
was arraigned and entered a plea of 
not guilty. Appellant was tried on March 6, 7, and 8, 
1967, before a jury and the Honorable Oliver Gasch. The 
jury returned 4 verdict of guilty on both counts and later 


Appellant wes sentenced to imprisonment of 2-1/2 to 7- 


1/2 hears on each count to run concurrently. Subsequently 


in forma pauoeris. On July 18, 
1967, the appeal was noted and the original record in this 
sated in this Court on October 9, 1967. During 
the pendency of this appe al Court Appointed Counsel filed 
a motion in the District Court to set aside sentence pur—- 
suent to 28 U.S.C. §2255 on cue process grounds under 
Stovall Denno, 388 U.S. 293 (1967), which was denied 
without prejudice on Januery 5, 1968, Womcek v. United 
S. App. D. C. 407, 395 F.2d 630. On Novem- 
1968, this Court granted Appellant's motion to 


remand to the District Court for the tekinag of evidence 
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and making of findings pursuant to issues raised by 


| 
Appellant concerning identification under Stovall. That 


hearing was held on May 21, 1970, before the Honorable 
| 


Oliver Gasch after postponement due to Appellant's leav- 
| 


ing the jurisdiction while on work release pending appeal. 
Appellant's reason for flight was his concern for hils 

wife who was seriously ill, recovering from merece; ae 
not receiving proper attention. He took her back Aa their 
hometown in North Carolina and remained there until appre- 


hended. On May 26, 1970, Judge Gasch made findings |of 


fact based on the hearing and concluded that there was no 
violation of due process on the identification issue since 
he was of the opinion that there was a valid ngndependent 
source" for identification. 


By order of this Court dated May 4, 1970, 


Andrew A. Normandeau was appointed to represent Appell- 
| 
ant and Brian P. Murphy was subsequently appointed Co- 
counsel. Other counsel represented Appellant at the Stovall 
| 


hearing. 


THE ARREST AND SHOWUP 
| 
At about 6:00 A.M. on September 24, 1966, the 


day of the assault, Appellant was stopped while a@riving 


on 


a car in the vicinity of Catholic University in the 


. 


District of Columbia. Upon his inebility to present a 
Columbia operator's permit and regis- 
tration card to the police officer who detained him, he 
was escorted to the No. 12 Precinct. There, without coun— 
sel and without anything even resembling a line-up, at a 
time when he thought he was under arrest for a traffic 
violation, he was viewed by Nenita I. Kiser who had been 
brought to the Precinct by police to make an identifi- 


+ 


cation. Miss Kiser then and there identified him as the 
man who had assaulted her several hours earlier while taking 


a shower at her dormitory at Catholic Univerity. 


The record reveals that at approximately 3:15 


or 3:30 A.M. on September 24, 1966, Nenita I. Kiser was 
teking a shower at her dormitory at Catholic University 

(Tr. 21, 24). As she turned off the water, she was attacked 
by a man she believed to be Appellant: AAG wate jurcael 

came in, a man came in. So I guess it was him [Appellant]." 
(Tr. 25) The man had a safety razor in his hand and cut 

her during the struggle. She fell to the floor, fought 
vigorously, bit his hand and screamed constantly through- 


out the entire ordeal (Tr. 27). The screams were loud 


| 
afi 


enough to be heard sy a iceman outside the pbuilding 
who had responded to an alarm, apparently triggered by 
the intruder as he entered the pbuilding. The intruder 
finally fled (Tr. 27). The lighting in the shower was 


good (Tr. 30, Tr. 1970, 7) but the amount of time Miss 


Kiser had to view her assailant's fact is imprecisely 
| 


defined. | 
| 


| 
At the Stovall hearing Miss Kiser stated that, 


from the time the intrucer entered the shower until the 


time he ran away, between three and four minutes elapsed 


| 
(Tr. 1970, 7). dTudge Gesch in the findings which were 


| 

the basis for his "indevendent source" conclusion (Pind- 
| 
° | 


ing No. 3) stated that Miss Kiser was able to observe 

| 
the intruder for between three and four minutes. This 
conflicts with Miss Kiser's testimony at the trial he 
the effect that a significantly ‘shorter amount of time 
was involved: "Maybe two and a half minutes. . - i May- 
be two minutes. I don't know. It might have been Nees 2 


_ . ." (fr. 43) Whatever amount of time was involved, 
| 


she estimated that she was looking at the assailant''s 
| 


face about two-thirds of the time (Tr. 1970,14). To sum- 
| 


| 
marize, the record discloses that the victim's recall of 
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inconsistant; it may have been 
less than two mii was looking at the assailant's 
Miss Kiser was the only eye- 
witness to the assault. She had never seen the man be- 
fore (Tr. 1970, 7). Police responded to the scene almost 
immediately. About five minutes after the attack she 
was interviewed by a policeman (Tr. 44) for two or three 
minutes (Tr. 46). Miss Kiser claims that at this time 
she described her assailant as a negro male wearing a 
blue end white and grey shirt and dark pants of grey or 
navy blue, (Tr. 49). She also testified that the shirt 
There is no written report or 
note of this interview. Her own recall of the interview 
Ss vague. She could not remember who interviewed her. 
She could not remember what he looked like or whether or 
not he was in uniform or civilian clothes (Tr. 47). She 
saw him for about 15 minutes but could not even remember 


if he was one of three officers who accompanied her to 


the hospital (Tr. 48). No other testimony corroborated 


the fact that she gave such a description at that time. 


Before she wf the police stations, she was 


shown the blue and white and grey shirt and dark pants 
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police had confiscated from Appellant after his arrest. 
(Tr. 53). The only documentary evidence of any descrip- 


: : : we | 
tion of the assailant or his clothing wes the trans—! 


l 
eript of a radio dispatch from police scout car No. 121 


occupied by Officer Anderson and his partner, Officer 


Householder, which stated that the suspect was a negro 
| 
male between 16 and 20 wearing dark trousers and a blue 


and white stripe "T" shirt (Tr. 854, Tr. 1970, 25) . 
Appellant was approximately thirty-four core of aoe at 
the time. (Tr. 209) The record does not indicate who made 
the dispatch, but Officer Anderson aia acknowledge that 
it definitely came from his scout car (Tr. 85C). 1 
An officer who responded to the scene almost 
immediately att the assault saw a shadowy figure runn- 
ing into the nearby woods which he could only describe 
as a "negro male" (Tr. 93). Shortly thereafter another 
officer saw a figure running out of the woods which) he 


| 
could only describe as a negro male (Tr. 71) in dark clo- 


thing (Tr. $4). | 
Police noticed an automobile with a warm ‘en- 


gine parked near the dormitory and Officer Sarvis kept it 


under surveillance from his scout car parked a short 


6:00 A.M., two negro 


nd shortly thereafter 


Appellant, who was driving had no 
permit or registration and was asked to follow Officer 
Sarvis to the police station (Tr- 104-107). The other 
person in the car was Appellant's friend, Charles Cro- 

(tr~ EOS) Mr Cromartie was taken back to his 
sent by Officers Sarvis and Anderson. Geen 9/74) ¢ 
A search of a trash can on the premises yielded the dis- 


£ Appellant;s clothing introduced in 
the meanwhile Miss Kiser had been taken to 
1 to have her scalp wound treated. She was 
by three officers (Tr. 48), only one whom she 
49). She could not remember whether 
they were in uniform or what was said in conversation 
(Tr. 48, 51-53). Sometime around 7:00 A.M. that morning 
Detective Manelli drove Miss Kiser from her dormitory 


to the No. 12 Precinct to identify Appellant Guen Sal, 


15). At the Precinct Miss Kiser was shown 
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an extended time. Appellant's account of the 
dent is different. According to Appellant, he was brought 


by a uniformed policeman into the second of the two yooms 


| 
|: 
referred to by Miss Kiser. Miss Kiser was seated injthe 
| 
| 
room with another girl. Before she made any statement, 
s 


one of the officers present said, "Was this him? Wa 
i | 


this the man in your @ormitory?" Thereafter he remained 


in the first roommd she in the second. There was an 


open entrance between the two rooms and Appellant's ver- 
sion of the showup is not reflected in the record. . It 


is with reluctance that Co-counsel here raise the issue. 


It is, however, of vital importance to Appellant's case 


and cannot be ignored if justice is to be realized. 

These are facts which should have surfaced in the Stovall 
hearing, but, as will be discussed more fully, infra, that 
hearing consisted merely of the examination of a Sie 
witness, Miss Kiser. Appellant was present at the hearing, 


desirous of testifying but his testimony was not taken. 


In Appellant's Motion to Vacate and Set Aside Sen-+ 
| 
tence Pursuant to 28 U.S.C. §2255, verified under oath 
| 
by Mr. Womack, he swore that "Miss Kiser was asked by one 


of the officers "Was this him" and "Was this the man in 


A.M., two negro 


automobile being watched and were 
immedi Appellant, who was driving had no 
permit or registration and was asked to follow Officer 
Sarvis to the police station (Tr. 104-107). The other 
person in the car was Appellant's friend, Charles Cro- 
martie (Tr. 109). Mr. Cromartie was taken back to his 
apartment by Officers Sarvis and Anderson. (Tr. 72). 


A search of a trash can on the premises yielded the dis- 


‘earded articles of Appellant;s clothing introduced in 


evidence at trial. 
In the meanwhile Miss Kiser had been taken to 
the hospital to have her scalp wound treated. She was 
three officers (Tr. 48), only one whom she 
(Tr. 49). She could not remember whether 
they were in uniform or what was said in conversation 
(Tr. 48, 51-53). Sometime around 7:00 A.M. that morning 
Detective Manelli drove Miss Kiser from her dormitory 
to the No. 12 Precinct to identify Appellant (Tr. 51, 
Tr. 1970, 8, 15). At the Precinct Miss Kiser was shown 


Appellant's discarded pants which were introduced in evidence 
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at the trial (Tr. 53). She does not remember whether ox 


not she was shown any photographs (Tr. 1970, 21). There 


was no formal lineup. (Tr. 1970, 21). She was at the 


stationhouse between forty-five minutes and a half hour 
| 
(tr. 53). | 
There is some conflict as to exactly how the 
showup occurred, but it is certain that there was nd 


line-up, no counsel present and the record does not /dis- 


close any reason why the police could not or did not 


employ a line-up procedure. Miss Kiser said: 


"T walked in the door, and they told me 


| 
| 
| 
| 
they thought they had a man, and there | 
were two rooms, and there was a hall- | 

| 


way and I looked in one roomand said 
"That's the man" [Emphasis added] (Tr. 
1970,8) . 


She testified that her utterance was spontaneous and not 


prompted (Tr. 1970, 17). Miss Kiser also testified) that 
| 


she thought there were three or four men in the room; 


that she thought some might have been negro, some white 


put she wasn't sure(Tr. 1970, 9). She actually saw 


Appellant for "about half an hour" at the station, but 
she does not remember how he was dressed (Tr. 53). | The 
| 
| 


record does not disclose what else happened during that 
| 


half hour or how she was able to view Appellant for such 
| 
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an extended time. Appellant's account of the inci- 
dent is different. According to Appellant, he was brought 


by a uniformed policeman into the second of the two rooms 


referred to by Mi j Miss Kiser was seated in the 


room with another girl. Before she meade any statement, 
one of the officers present said, "Was this him? Was 
this the man in your Gormitory?" Thereafter he remained 
in the first roommd she in the second. There was an 
open entrance between the two rooms and Appellant's ver- 
sion of the showup is not reflected in the record. It 

is with reluctance that Co-counsel here raise the issue. 
It is, however, of vital importance to Appellant's case 
and cannot be ignored if justice is to be realized. 

These are facts which should have surfaced in the Stovall 
hearing, but, as will be aiscussed more fully, infra,that 
hearing consisted merely of the examination of a single 
witness, Miss Kiser. Appellant was present at the hearing, 
desirous of testifying but his testimony wes not taken. 
In Appellant's Motion to Vacate and Set Aside Sen- 
tence Pursuant to 28 U.S.C. §2255, verified under oath 

by Mr. Womack, he swore that "Miss Kiser was asked by one 


of the officers "Was this him" and "Was this the man in 


-10- 
your dormitory" (Motion, p. 4). 


At the police station, a photograph was taken 


| 
of Appellant's left hané which revealed a laceration lof 
| 


| 
the middle finger. Miss Kiser testified that she bit her 


| 
assailant's left middle finger when he tried to cover her 


mouth (Tr. 27). The record does not disclose when the 

photograph was taken other than sometime on ener 24, 

1966 (Tr. 126). He had been in custody for an hour or 

an hour and one half belore the showup. The record does 

not reflect whether or not Miss Kiser was shown the La- 

ceration at the police station. She does not remember 
| 


whether or not she was shown any photographs at the 


| 
station (Tr. 1970, 21). The photograph of the hand was 


introduced in evidence by the prosecution at trial (tr. 
| 


126). 


THE TRIAL 


At the trial, Miss Kiser's identification 
a key role in the government's case. On direct examina— 
| 
| 
; . n 4 a al ; 
tion as a witness for the prosecution Miss Kiser identi- 
if 


fied Appellant in court and stated that she saw Appellant 


later that morning (Tr. 28). On redirect she stated that 


she saw Ay rs after she was attacked 


roaem a 


(Tr. 65). nm cross-oxemination she stated that she iden- 


tified Appelle at the precinct (Tr. 51) and that she was 


there shown his confiscated shirt and pants (Tr. 53). 


The government relied on both the in-court and out-of- 


court identifications in the summation to the jury: 


"you heard Miss Kiser tell you from the 
stand, under oath, that this was the man. 
This defendant, Mr. Womack, was the man 
that assaulted her in the shower stall. 
She saw him that night in the shower 
stall under good lighting conditions. 
She saw him within three hours later to 
identify him again. I suggest to you, 
ladies and gentlemen, that the Govern- 
ment has proved its case against Mr. 
Womack." (Tr. 253-254) 


Appellant presented an alibi accounting for his 

the time of the crime and explaining his 

reasons for discarding his soiled clothing at Mr. Cro- 
martie's apartment and explaining the laceration on his 
out 4:00 P.M. of the afternoon before the 


finished his day's work mixing cement 


on 2 construction site (Tr. 209). He had cut his middle 


finger on the cement mixer. He went home and his wife 


treated his finger (Tr. 209). He then went to work at 


another job £r 6:00 P.M. until 11:00 P.M. (Tr. 210). 


= 


: ! 
He drove some fellow employees home and stopped at a) 
| 
bar at Sixth and G Streets Northwest where he met a woman 


for the first time. At about 11:30 P.M. he left the| bar 
with this woman and drove around the neighborhood. At 
1:30 or 2:00 A.M. he finally parked the car and rema 
with her in the car about half an hour (Tr. 212). 
ear would not start so he started to walk her Sonate 


car was parked in the same place that the policenoti 


it that morning. The woman aid not tell him her exact 


address, only that she lived in an apartment in the gen- 


eral direction in which they were walking (Tr. 222) - 
Before they arrived at the apartment, Appellant was 
attacked by an unidentified man whom he believed to! be 


the woman's husband or boyfriend about a block and one- 


half from where he parked the car (Tr. 213). The woman 


fled (Tr. 226). A fight ensued. They fell on the ground 


| 
and after a minute or two Appellant was able to run away 


| 
from the assailant (Tr. 228). The band-aid on his |finger 


was lost in the fight (Tr. 229). He then went to his 
friend, Mr. Cromartie's apartment in the vicinity (Tr. 


213). He estimated he arrived at Mr. Cromartie's some- 


time around 3:00 A.M., but he didn't see @ clock and wasn't 


Mr. Cromartie is not 
ived but estimated sometime 
They talked and drank (Tr. 
asked for a change of clothesto hide 
his behavior from his wife since his clothes were soiled 
and torn from the fight (Tr. 216). He put the old clothes 


in the trash (Tr. 216). Mr. Cromartie asked for a ride 


e knew Appellant's car was not func- 


(Tr. 136). They walked down to the 
he parked scout car. Appellant opened the 
the car, adjusted a loose batery cable, started 
and @rove half a bleck and was stopped by po- 
Except for the testimony of Miss 
was substantially uncontra- 
h the government sought to establish that, 
contrary to Mr. Womack's testimony, he was not wearing 


socks or his own shoes at the stationhouse. 


THE STOVALL EEARING 
The ‘Stovall hearing consisted in the examina- 
tion and cross-examination of one person, Miss Kiser. 
Appellant was in the court roomat the hearing, but was 


not called upon to testify. The record indicates that 
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Detective Manelli, the officer who drove Miss Kiser to 
| 


the stationhouse for the showup, was not available to 
| 


give testimony. He was believed to have been traveling 
| 


on an extended trip (Tr. 1970, 26). The record does; not 


indicate why no other witnesses appeared. Sargeant 


Sarvis was at the No. 12 Precinct at the time of the 


identification (Tr. 52). He is still assigned to that 


Precinct but the record does not reflect why he was not 


called to testify. 


Miss Kiser testified that she viewed Appellant 


from a hallway (Tr. 1970, 8); that several other menwere 


| 
in the room (Tr. 1970, 8) and that she identified him 


spontaneously without prompting from the police fas. 
1970, 17). The police dispatch transcript, Socarres to 
supra, was again read into the record (Tr. 1970, 26) . 
Miss Kiser's testimony also revealed that her recat of 
many details was limited. She was not sure how many 
men were in the room with Appellant (Tr. 1970, 8-9) . 
She was not sure how many were negro (Tr. 1970, 9, 18)- 
She did not remember what description she gave to the 


| 
police after the assault (Tr. 1970, 11, 15). She did not 


remember if she described him as a young negro male be- 


| 


.- 1970, 12). 

She did not call if any information 
concerning Ap: rior to the showuo (Tr. 1970, 15- 
16). She wasn’t sure whether Appellant was standing or 
sitting when she identified him (Tr. 1970, 18). She was 
not stire whether the others in the room were in plain- 
clothes (Tr. 1970, 18). She could not recall whether the 
negro subjects were young or old, short ot tall (Tr. 1970, 


20). She thought some of the other persons in the room 


might have had moustaches but could not remember 


whether or not Appellant was wearing a moustache during 
at the showup (Tr. 1970, 20) although at 


she had testified that Appellant was wearing 


The 2dmission in evidence of the victim's showup 
and in-court identifications was constitutional 
error. 
The admission of the out-of-court showup iden- 
tification violated Fifth Amendment due process because 


the circumstances surrounding the identification were 


This is 
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a recognized ground of ectack upon 2 conviction, 
Palmer v. Pevton, (4 Ciz., 1960)359 F.2d 199, Stovall 
v. Denno, 293, 302 (1967). The identification 


| 
here predates the Supreme Court's opinion in Stovall 


| 
by some nine months. But for this, Appellant would have 
a clear cut ground for relief for violation of his Sixth 


Amendment right to counsel at a critical stage of the ju- 


dicial process, United States v. Wade, 388 U.S. 218 | (1967), 


Gilbert v. California, 388 U.S. 263 (1967). Stovall, how-. 


ever, declared that, for pragmatic reasons, the Court's 
| 


‘Sixth Amendment decisions in Wade and Gilbert would jhave 
| 


no retroactive effect. Nonetheless, the way was expli- 
: 


citly left open for due process attacks. 
. | 


A. The out-co=-court identification wes so 


unnecesserilv suggestive as to constitute 
an abuse of due process. 


In Stovall, the Supreme Court, 388 U.S. 293 
| 
at 302, said "The practice of showing suspects, singly to 


persons, for tne purpose of identification, and not as 
| 


part of a lineup, has been widely condemned." The Court 


did not, however, find a due process violation in the 


: 
facts presented, primarily for reasons of practicality. 


| 
The accused was shown singly to a woman in @ hospital 


mela 
ntification was proper since the woman 
th, could not possibly go to the 
the only person who 
the accused if he was innocent. The case 
at hand does not present any such excuse for not holding 
a formal line-up. The identification was made some three 
or four hours after the crime. Appellant had been under 
arrest for about an hour. Miss Kiser was not seriously 
injured and would have been available at any time. The 
minimum of additional time that would have been required 
for a line-up should not have seriously impaired Miss 
Kiser's ability to identify the suspect. The behavior 
of the police does not indicate that there was any nec— 
essity for an immediate showup to enable them to track 
down otherpossible leads. While there might have been 
other cersons near Appellant when he was identified, this 
should nevertheless be considered a one man "Showup". 
There was no formal line-up. Miss Kiser's recollection 


of the other persons present is hazy. She was not sure 


how the other persons in the room were dressed (Tr. 1970, 


some of them might have been in uniform, 


Appellant. The record reveals he was clad 
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only in slacks and a shirt with no necktie (Tr. 54) - 


This could single out a man in the company of policemen. 
i 
| 
The unreliability of the identification igs also 
i 
| 
indicated by the facts that Miss Kiser was brought to 


| 
the station by a rhiceman and must have inquired into 
| 
the reasons for disturbing her so early in the morning. 
| 


She stated that before she looked at Appellant, she| was 


1970, 8). 


| 

told by police that they"thought they had a man" (Tr. 
| 
| 


The identification procedure violated due pro- 


L/ 


. 
cess since the showup itself was a suggestion of guilt. 


i/ In Wall, Eye-Witness Tdentification In Criminal |Cases, 

27 (1965), cited with approval in Wade and Stovall, the 
author states that in the main there are two devices em- 
ployed by the police to secure corporeal identification: 
that of showing the suspect singly to the witness (a so- 
called "showup") or showing him together with at least 

one other person (a "Zineup"). It has long been recog- 
nized that eye-witness testimony tending to establish an 
identification may be erroneous, the degree of error often 
being compounded and sometimes even caused by the author- 
ities through the power of suggestion or the use of sugges— 
tive devices designed for the sole purpose of eliciting 

the testimony but not of testing the identification. Con- 
sequently, it has been said that the mere suggestion 

of guilt is "the 'one factor which, more than anything 

else, devastates memory and plays havoc with out best in- 
tended recollections.'" Wall, Supra 26. And, in parti- 
cular, a showup (the device here employed by the police 

to obtain the desired identification) has been criticized as 
being a procedure which is inherently suggestive and, there- 
fore, prejudicial to the constitutional rights of a suspect. 
Indeed, showups are considered to be "the most grdssly suggestive 
identification procedure now or ever used by the police. The 
nature and cause of the suggestion are readily CHL GSES 
7: 
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no adecuate "indevend source" 
in-court identification. 


nm at the Stovall 
hearing, Rg Ax indi of fact and concluded 
as a matter of law that che out-of-court identification 
did not violate due process since there was an independent 
source for Miss Kiser's in-court identification; namely, 
her observation uring the time she was being assaulted. 
Court has stéted that an appellant shoulders 
a heavy burden in overceming such a finding, United States 
v. (Clinton) Long, U.S. App. D- C., 422 F.2d 712, 715 
(1970) and that there a policy for not disturbing the 
trial court's decision unless there is a lack of sub- 
1 support in the record, United States v. Kemper, 
No. 22, 558, decided July 10, 1970, Appellant 
submits that there is no adequate support in the record 
for the independent surc= conclusion and that the in-court 
identification was fatally tainted by the illegal out-of- 
court identification. 
An important part of the government's evidence 
inthis case was a blue and white and grey stiped long 


sleeve i +o Appellant. Miss Kiser iden- 


tified i < ‘ = In findings 
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Nos. 7,8, and 9, Judge Gasch refers to the shirt ae 
"Dlue, black and grey." The color "black" was never men- 

tioned at the trial or hearing. Finding No. 8 also states 


that the police radio broadcase noted "the distinctive 
; | 


| 
shirt having black, blue and grey stripes." The police 
i 
. | 
broadcast only mentioned a shirt of "blue and white". 


| 
The distinction is crucial. Miss Kiser could not recall 
her description she gave to the police prior to the 


stationhouse identification. There is no police te 


mony on the point and no documentary evidence of th 


description other than the police broadcast which strongly 
suggests that Miss Kiser described her assailant as a 
negro male between sixteen and twenty wearing a pide and 
white "TI" shirt. The only policemen who saw a eee 

in the area of the crime could discern no such detail, 


only that they saw a negro male. At the police station 
| 


Miss Kiser was shown the tri-colored shirt and viewed 


Appellant in suggestive circumstances. Tt is probable 


that what she saw at the police station filled in the 
| 


gaps in her rather hazy recollection of the details 
| 
surrounding the attack. Her testimony at the trial and 


at the hearing reveals that her recall of the characteristics 


aoa 
ces not comport with her very 


other persons, faces and events 


3 states that Miss Kiser viewed her 
attacker for between three and four minutes. As pre- 
viously stated at the trial, Miss Kiser testified that 
the amount of time might have been less than two minutes. 
She only saw his face part of the time; a matter of seconds 
rather than minutes. 

The final and ultimate finding (No. 12) states 


Kiser could have made the in-court identifica- 


if she did not see Appellant at the precinct. 


e importance the Court expressed a 


to the basis of Miss Kiser's iden- 
Kiser herself, 
who expres: some misgiving on the subject: 


"QO. Miss Kiser, had you never seen the man 
that you identified in the courtroom on March 
5, 1967, at the stationhouse, but you had only 
seen him the showerstall the night before you 
saw him in the stationhouse, can you tell His 
Honor whether you would have been able to iden- 
tify him at the trial? 


"A, I think I would. [Emphasis addedaj" 
(Tr. 1970, 9-10) ." 
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Finally, there is a lack of an adequate pasis 
in the record to suppor= an independent source finding 
since the Stoveli h i presented only one witness whose 
recall was seriously imsaired. There were others witlo 
could have accurately described the circumstances of the 
identification, it was =ppellant. He was present in the 


courtroom at the Stovali hearing but was not calledjon to 


give testimony. His version of the identification in- 
: | 


dicates that the circumstances surrounding the identification 


were far more suggestive. He has stated to Co-counsel that 


i} 
the was being detained in one of two rooms at the No. 
I2 Precinct. There was an open entrance between the 

: = | 


two. Miss Kiser was seated in the other room. Appellant 
: | 
wes brought to the entrance by a uniformed officer and 
| 


| 
: - “ : " k 
someone asked Miss Kiser "Was this him? Was this the man 
| 
° | 
in your dormitory?" Subsequently he was given a seat 
and he and Miss Kiser were able to observe each other 


through the entrance during the half hour or so that she 
was at the precinct. This version of the identification 
indicates that there wes a more highly meeaenge 2 
mospnere and consequently a greater possibility that the 


| 
in-court identification was tainted by the out-of-¢ourt 


ubmits that the finding of an 
"Independent source" = i ification cannot be affirmed 


e District Court for the 


testimony 


Admission of the out-of-court and in-court identi- 
fications was reversible error. 


fications was reversti- === 
Admission of the illegal out-of-court and tainted 
in-court identifications was @ violation of Fifth Amend- 
ment due process. While not every constitutional error is 
per se ground for reversal the burden is on the government 
to prove that such an error was harmless beyond a reasonable 
doubt, Chaoman v. California, 386 U.S. 18, 24 (1967) and 
should be based on the probable impact on the 
inds of an average jury, Harrington v. California, 395 
U.S. 250, 254 (1969). This Court has recognized the fact 
that "normally an eye-witness identification by the com- 
plaining witness will not meet the Chapman standards for 
harmless constitutional error" Solomon v. United States, 


oe 


133 U.S. App. D. C. 103, 106, 408 F.2d 1306, 1309 (1969). 


In the present case the only identification of Appe 


was made by the complaining witness. While in Solomon 


the Court went on to find harmless error because of the 
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ironclad case against the defendant, the facts of the 
present case are clearly distinguishable. In Solomon the 
identification would, in any event have been legal as-a 
valid "on-the-scene" exception to the Stovall rule; |the 


witness and the police had the defendant in constant vis- 


- | 
ual contact from the time he fled until the time shdrtly 


| 
thereafter when he was apprehended. Appellant Womack on 
i 


the other hand was apprehended approximately three hours 
after the crime and implicated by circumstances and, later, 
the identification at the precinct. | 

The government's case does not meet the reason- 
able doubt standard of Chapman. Miss Kiser's recall of 


other details surrounding the crime is very nebulous and 


raises a serious doubt as to the seeming total recall 


of the face and clothing of the assailant. This is ex- 
pecially true in light of the facts that immediately after 
the crime the police broadcas® contained a aeerineion of 
the physical characteristics and clothing of assailant 
that @id not fit Appellant. There is’a strong probability 


that Miss Kiser was the source of the description since 


none of the policemen could discern any details of'the 


fleeing suspect. Miss Kiser was shown Appellant's |dis- 


was shown 
conditions. Appellant presented 
prior conviction brought to the atten- 
as a conviction for larceny of a motor 
(Tr. 234-235). 


Without the illegal identification evidence, 


the government's case would have consisted of evidence to 


i, gt 
the ertect YE Appellant's car was parked near the scene 


that he was in the vicinity at the time of 
that he discarded nis tattered and soiled clothing 
and that he had a laceration on a particular finger. It 
is important to note that even Miss Kiser's identification 
finger she bit may have been tainted 
whet she saw at the precinct. Appellant submits that 
sve been so riddled with un- 
certainty that no average jury could have found guilt beyond 


a reasonable doubt. 


CONCLUSION 
WHEREFORE, Appellant respectfully submits that 
Court should be reversed. If 
the Court cann isii that grounds for reversal 


are presented nt requests that the 


-26— 


case be again remanded to the District Court for a more 
| 
meaningful hearing on the issue of due process. The 


record establishes adequate grounds for reversal, but is 


distressingly incomplete on the "independent source" issue. 


It woula be contrary to the basic principles of justice to 
affirm this case on an incomplete record and where the 
| 


Appellant was not called upon to give testimony which could 


have had a substantial effect on the outcome of his! case. 
———— 
Andrew A. Normandeau 


Brian P. Murphy 


RAGAN & MASON 
900 - 17th Street, 
Washington, D. C. 
Tel. 296-4750 


suggestive condivcions. 
prior conviction brought to the atten- 
was a conviction for larceny of a motor 
some ten years before the trial (Tr. 234-235) . 


Without the illegal identification evidence, 


the govern Se case would have consisted of evidence to 


the eff Re ess lan tis car was parked near the scene 


of the crime; that he was in the vicinity at the time of 
that he discarded nis tattered and soiled clothing 
and that he had a laceration on a particular finger. It 
ant to note that even Miss Kiser's identification 
finger she bit may have been tainted 
whet she saw at the precinct. Appellant submits that 
ve been so riddled with un- 


inty that no average jury could have found guilt beyond 


CONCLUSION 
Appellant respectfully submits that 
the judgment of the District Court should be reversed. If 
the Court ca ,tisti at grounds for reversal 


are presente i ellant requests that the 
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case be again remanded to the District Court for a more 


meaningful hearing on the issue of due process. The 
record establishes adequate grounds for reversal, but is 
distressingly incomplete on the "independent ages: issue. 
It would be contrary to the basic principles of justice to 


affirm this case on an incomplete record and where the 


Appellant was not called upon to give testimony which could 


have had a substantial effect on the outcome of his) case. 


Andrew A. Normandeau 


Brian P. Murphy | 
| 
RAGAN & MASON 
900 - 17th Street, 
Washington, D. C. 
Tel. 296-4750 
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conditions. Appella 
rior conviction brought to the atten- 
conviction for larceny of a motor 
234-235) . 
Without the illegal identi fication evidence, 


the government's case would have consisted of evidence to 


ae 
the parece Gt mppetant's car was parked near the scene 


of the crime; that he was in the vicinity at the time of 
that he discarded nis tattered and soiled clothing 
It 
is important to note thet even Miss Kiser's identification 
finger she bit may have been tainted 


Appellant submits that 


certainty that no average Dsante could have found guilt beyond 


* 


a reasonable doubt. 


CONCLUSION 
WHEREFORE, Appellant respectfully submits that 
€ the District Court should be reversed. If 
that grounds for reversal 


t requests that the 


-26- 
case be again remanded to the District Court for am 
meaningful hearing on the issue of due process. The 
record establishes adequate grounds for reversal, but is 

distressingly incomplete on the "independent source") issue. 


It would be contrary to the basic principles of justice to 


| 
affirm this case on an incomplete record and where the 
| 


| 
Appellant wes not called upon to give testimony which could 
| 


have had a substantial effect on the outcome of his case. 


_—— 
Andrew A. Normandeau 


Brian P. Murphy | 
| 
RAGAN & MASON | 
900 - 17th Street, N.W. 
Washington, D. C. 20006 
Tel. 296-4750 
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